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(N. S.) 788; Johnston Harvester Co. v. Meinhardt, 60 How. Prac. 168; 
Rogers v. Evarts, 17 N. Y. Supp. 264; Reg. v. Druitt, 10 Cox C. C. 592; 
United States v. Kane, 23 Fed. 748 ; Perkins v. Rogg, 1 1 Ohio Dec. Reprint 
585; Perkins v. Pendleton, 90 Me. 166. "Whether picketing is lawful or 
unlawful depends in each particular case upon the conduct of the pickets 
themselves." The conduct of the pickets although superficially peaceful may 
amount to intimidation and coercion. This is almost necessarily true, where 
as in the second case under discussion the pickets collect in a body and acts of 
violence have been frequent. Where in a particular case strikers have thus 
shown themselves incapable of lawful picketing the practice will be more 
strictly curtailed or prohibited entirely. N. P. Ry. Co. v. Ruef, 120 Fed. Rep. 
102; American Steel & Wire Co. v. Union, 90 Fed. 608; Allis-Chalmers v. 
Reliable Lodge, m Fed. 264; Murdock v. Walker, 152 Pa. 595; Beaton v. 
Tarrant, 102 111. App. 124; Vegelahn v. Guntner, 162 Mass. 92; O'Neil v. 
Behanna, 182 Pa. 236; Beck v. Teamsters' Union, 118 Mich. 497; Atchison 
Ry. Co. v. Gee, 139 Fed. 582. The principle is less in dispute than the con- 
ditions that warrant its application. 

Public Officers — De Facto — Selection of Jurors. — Where two of the 
commissioners who drew a grand jury were subsequently ousted from that 
office by quo warranto proceedings though each at the time held commis- 
sions to their offices, held, they were de facto officers whose acts were 
valid. Logan v. State (1907), — Ala. — , 43 So. Rep. 10. 

There is no doubt that the acts of a de facto officer are as valid as the 
acts of a de jure officer, so far as the public and third persons are con- 
cerned. What prompted the writer to note this point in the principal case, is 
the fact that courts are prone to scan the indictment in a criminal case with 
an eye for technicalities. If the words "a true bill," or the signature of 
the foreman of the grand jury is inadvertently not written upon the indict- 
ment, it is quite the universal rule that such omission is sufficient to quash 
such indictment upon proper motion, even though the selection of the grand 
jury is regular in every way. It would seem, therefore, in reason, if not in 
law, that if the selection of a part of the commissioners who selected the 
grand jury, is sufficiently irregular to warrant removal by quo warranto of 
such commissioners, that an indictment found by a grand jury so selected, 
ought to be as subject to a motion to quash as an indictment found by a 
jury drawn by de jure commissioners, but which is not marked a true bill 
and signed by the foreman. If a commissioner, specially commissioned by 
the court, instead of by the sheriff or coroner, summon bystanders to serve 
as grand jurors, this is "substantial error" and an indictment found by 
jury so summoned must be quashed. Commonwealth v. Graddy, 61 Ky. (4 
Mete.) 223. But in Commonwealth v. Salter, 2 Pears. (Pa.) 462, it was held 
that if a grand juror receives notice to attend court and does so, the man- 
ner of service is immaterial. No case exactly in point has been found. 

Railroads — Crossing Accident — Contributory Negligence. — The railroad 
crossing at which this accident occurred consisted of several tracks, two 
belonging to the Michigan Central R. R. and the rest to the Grand Rapids 
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and Indiana R. R. At the time of the accident the side tracks belonging to 
the latter road were full of cars and there were two switch engines working 
in the yards. As intestate, W. O. Sherman, and one Tangenberg, driving a 
delivery wagon, approached the crossing from the side of the Grand Rapids 
and Indiana tracks, a freight train was passing on those tracks. They drove 
up close to the passing freight train and to within about twenty feet of the 
Michigan Central tracks. Just as the rear end of the freight train passed 
they started up and drove upon the Michigan Central tracks when a passenger 
train struck and killed both men. There was evidence of warning from men 
in the vicinity which was unheeded. The passenger train gave the regular 
signals on approaching the crossing. Held, that plaintiff's intestate was not 
guilty of contributory negligence as a matter of law. Welch v. Michigan 
Central Railroad Co. (1907), — Mich. — , no N. W. Rep. 1069. 

Ostrander, J., delivered the prevailing opinion, basing his conclusion 
that the men were not guilty of contributory negligence as a matter of law 
on Staal v. Grand Rapids and Indiana R. R., $7 Mich. 239, 23 N. W. 795. 
This case involved facts almost identical with those of this case, and it was 
there said that such is not a mere single crossing where the only danger is 
from cars running in one direction at a time on a single track plainly visible, 
but there were several tracks and a confusion of moving trains and cars 
shutting off both view and sound of passing trains, and therefore the court 
cannot as a matter of law attribute negligence to decedent because he didn't 
see or hear the train of defendant before it came into the street, and because 
he started his horse before he could see that the way was clear. In the fol- 
lowing cases the courts have held it not to be contributory negligence as a 
matter of law to act as did Sherman and Tangenberg in this case. Railway 
Co. v. Neubacher et al., 16 Ind. App. 21, 43 N. E. 576; Hubbard v. Boston 
and Albany R. R., 162 Mass. 132, 38 N. E. 366; Casey v. R. R., 78 N. Y. 518, 
8 Daly 220 ; Gray v. Pennsylvania R. R., 172 Pa. St. 383 ; Gower v. Railroad 
Co., 45 Wis. 182. Grant, J., entered a strong dissenting opinion, holding 
that there was such contributory negligence as a matter of law to preclude 
recovery. His opinion is based on the proposition that when one approaches 
a railroad track he is thereby warned of danger and is bound to look and 
listen, if doing so will be of any avail for his protection. Where parties 
about to cross a track, are unable to hear because of surrounding noises it 
is their duty to take greater care to look. If the noise is caused by a passing 
freight it is then their duty to wait until that train has passed sufficiently out 
of hearing to afford an opportunity to hear and determine whether a train 
is approaching upon a contiguous track. This view is upheld in Abbott v. 
Railway Co., 30 Minn. 482, 16 N. W. 266. Ostrander, J., answers this argu- 
ment by saying that this is not the case of one attempting to pass over a 
single railroad track from absolute safety on one side to equal safety on the 
other side, as was pointed out in Staal v. Railroad, supra. It would seem 
that even a reasonably prudent man, when placed in such a position that 
there is confusion and danger on every side and it is impossible to hear or 
see whether or not a train approaches on a further track, would endeavor 
to extricate himself as soon as possible. It doesn't seem to be the case of a 
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rash attempt, regardless of consequences, to get across the track at all hazards 
in hopes of not being struck by a train which they knew was approaching, 
as would have been the case possibly had there been a clear view and unob- 
structed hearing. The question of negligence of plaintiff's intestate should 
at least be left to the jury to determine. 

Sales of Patent Rights— State Regulation. — Plaintiff Riley sued to 
recover value of certain lands alleged to have been transferred by the plain- 
tiff to the defendant in part payment for transfer to plaintiff of certain patent 
rights. Right to recover was based upon the failure of the defendant to 
comply with the Kansas statute, which provided, that any one selling a 
patent right in any county in the state would have to file with the clerk of 
such county an authenticated copy of letters patent together with an affidavit 
of the genuineness of the letters patent and as to other matters, and also 
provided that any written obligation given for the purchase price of a patent 
right should contain the words "given for a patent right." Defendant con- 
tended that such statute violated the Federal Constitution and contravened 
an act of Congress. Held, that such statute did not violate the Federal Con- 
stitution concerning the power of Congress over patents, nor the act of Con- 
gress authorizing written assignments of patents, which should be void as to 
subsequent purchasers unless recorded in the Patent Office. Mr. Justice 
White and Mr. Justice Day dissented. Allen v. Riley (1906), 27 Sup. Ct. 
Rep. 95- 

The case is of importance both as involving the interesting question of the 
right of the states to regulate the exercise of a privilege granted exclusively 
by the Federal government, and as containing an authoritative decision of 
a question upon which the various state courts are in hopeless conflict. The 
property in an invention existing by virtue of a patent is a privilege granted 
by the federal government and it would seem to be a principle too clear for 
argument that the states could not annex conditions nor impose restrictions 
upon the exercise of such privilege. Thus it has been held that a state 
statute requiring a patentee to pay a state license before attempting to vend 
his patent right within the state, was unconsitutional and void. Common- 
wealth v. Petty, 96 Ky. 452 ; State v. Butler, 71 Tenn. 222. It is equally well 
established on the other hand that when, by the application of the invention, 
tangible property comes into existence, it in common with, and in equal 
measure as other personal property, becomes subject to the police power of' 
the state. Patterson v. Kentucky, 97 U. S. 501 ; Webber v. Virginia, 26 L. 
Ed. 565, 103 U. S. 344. But no state can discriminate in its regulations con- 
cerning personal property, against patented articles. Ozan Lumber Co. v. 
Union National Bank, 145 Fed. 344. On the specific question involved in the 
principal case, viz., whether a state can regulate the transfer of patent rights 
within its boundaries by compelling the filing of copies, affidavits, etc., and 
can deprive notes, etc., given in payment of such rights of negotiability by 
insisting that some such words as "given for a patent right" be written 
thereon, the authorities are in conflict. Perhaps the numerical weight of 
decisions and surely the tendency of the later decisions support the holding 



